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Final Minutes
Forensic Science Board Meeting
May 12, 2010
Department of Forensic Science, Central Laboratory, Classroom 1

Board Members Present

Steven D. Benjamin

Leah Bush, M.D.

Dale Carpenter, Ph.D.

John Colligan (Designee for Garth L. Wheeler)
Colonel W. Steven Flaherty

Jo Ann Given

Katya Herndon (Designee for Karl R. Hade)
Kristen Howard (Designee for Senator Howell)
Alan Katz (Designee for Attorney General Cuccinelli)
Senator Henry L. Marsh llI

Raymond F. Morrogh

Elizabeth S. Russell

Ramona Thiss (Designee for Robert Jensen)

Board Members Absent

Delegate William R. Janis (Designee for Delegate Albo)
Sheriff A.A. Lippa Jr.

Legal Counsel for the Forensic Science Board

Amy Dilworth

Staff Members Present

Wanda Adkins, Office Manager

Jeffrey Ban, Central Laboratory Director

David Barron, Ph.D. Technical Services Director
Henry Bosman, Senior Accountant, Finance
Donna Carter, Finance Manager

Guinevere Cassidy, Legal Assistant

Doug Chandler, IT Manager

Ann Davis, Physical Evidence Program Manager
Leslie Ellis, Human Resources Director

Linda Jackson, Chemistry Program Manager
Gail Jaspen, Chief Deputy Director

George Li, Section Supervisor, Forensic Biology
Alka Lohmann, Training and Calibration Program Manager
Pete Marone, Department Director
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Stephanie Merritt, Department Counsel

Kevin Patrick, Western Laboratory Director

Lisa Schiermeier-Wood, Section Supervisor, Forensic Biology
Steven Sigel, Deputy Director

Amy Wong, Northern Laboratory Director

Call to Order by Chairman Raymond Morrogh

Chairman Morrogh called the meeting of the Forensic SciepneedB“Board”) to order at 9:07
a.m.

Adoption of Agenda

Chairman Morrogh asked if there were any additions or chatogése draft agenda for the
meeting. Being none, Mr. Benjamin moved to adopt the agenda whiclsegaaded by Ms.
Howard and adopted by unanimous vote of the Board.

Approval of Draft Minutes of January 6, 2010 Meeting

Chairman Morrogh asked if there were any changes or comedb the draft minutes from the
January 6, 2010 meeting. Ms. Howard requested a correctiondadlbjnstating that she is the
designee for Senator Howell. Mr. Benjamin moved to adopt thetes of the January 6, 2010
meeting with the correction to Line 15. Ms. Howard seconded the mehimh was adopted by

unanimous vote of the Board.

DES Director’'s Report —State of the Agency

Regarding facilities, DFS Director Pete Marone informed Bloard that the Department of
Forensic Science (“DFS”) Eastern Laboratory’s expansion is gssig. The first phase of the
expansion, which increases the size of the laboratory by 6,000 dgearés 85% complete.
This phase relocates the Administrative offices and the L&mnts section, expands case file
storage and the Firearms section and creates a multi-disaiffioe area which increases lab
space utilization. The next phase of the expansion is in the drastagg which is 60%
complete. This phase relocates the Controlled Substance and Toxiseldgpns and allows for
future expansion of the™floor labs. The Northern Laboratory was awarded a Silver LEED
designation for the use of “green” technologies and materigtgeioonstruction of the Northern
Laboratory.

Regarding the workload/backlog, Director Marone informed the dBdlaat the backlog has
decreased in the Firearms, Forensic Biology and Latent Priot®i@ On December 31, 2009
the Firearms Section’s backlog was 410; on April 30, 2010 it was 3'Kéwise, on December
31, 2009, the Latent Prints Section’s backlog was 907; on April 30, 2048sit673. On
December 31, 2009 the Forensic Biology Section’s backlog was 1379; dr8@,p2010 1143.
Director Marone reminded the Board that the statistics foFtiensic Biology Section’s 90-day
backlog is not an accurate reflection of that section’s backloguse the cases from the Post
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Conviction DNA Project (“PC-DNA”) are included in the numbers, glowith the
Mitochondrial DNA cases. Mitochondrial DNA examination is a lengthy process.

Regarding grants, Director Marone informed the Board that therGdaiand Vice Chairman of
the Board have approved DFS’ application for the following grants:

e FY 2010 Solving Cold Cases with DNA — Chair/Vice Chair approveg{2810,
application submitted 3/12/2010. Amount requested: $482,971; to defray costatadsoc
with cold case DNA resting and expand the Department’'s cold paseessing
capability. To pay the salaries and benefits for threetialt qualified DNA examiners
to process cold cases that are eligible for funding under thistawbn, for testing
supplies and a computer station and for eligible DNA profiles tosdsrched and
uploaded to DOCIS. It is estimated that this funding will all@wv DNA testing of
approximately 150 cold cases.

e 2011 Highway Safety Grant Program — Chair/Vice Chair approved 2/23/2010,
application submitted 3/15/2010, amount requested: $223,962. DFS will use funding
under this program to reimburse law enforcement and affiliatesthipeel for travel costs
(lodging and per diem) associate with Breath Alcohol trainingndihg also will be used
for related supplies and equipment.

e FY 2010 Using DNA Technology to Identify the Missing — ChairA/iChair approved
3/19/2010; application submitted 4/19/2010, amount requested: $468,640. DFS will
continue to pay the salaries and benefits for a mitochondrial Dh#ni@er, and for
chemistries and equipment needed for testing. The OCME willntentd pay the part-
time salaries and benefits for a Forensic Pathologist amd Medicolegal Death
Investigators and for case file upload into NamUs of new unidehtsheletal remains
cases and to continue follow up on NamUs hits from previously loadsesc The
OCME will contract with an Anthropologist for pre-DNA examinatiof all new
unidentified skeletal remains cases to determine suitability for testing

Col. Flaherty moved that the Board confirm the Chair and Vice Ghregiproval to allow DFS to
submit applications for the presented grants and that DFS abeepivards if granted. Ms.
Given seconded the motion, which passed by unanimous vote of the Board.

Director Marone further informed the Board that the Chairman aoce &hairman of the Board
have approved for DFS to apply for the FY 2010 Forensic DNA Backedu&ion Program
Grant — Chair/Vice Chair approved 4/19/2010, application due on 5/14/2010. Fgraoia-
Virginia’'s estimated amount: $920,520. DFS proposes to use funding ungegrémt to
continue to pay the salaries and benefits of four full-time Faredasientists and one full-time
Forensic Laboratory Specialist hired under the FY 09 Backlog Redugtant. These positions
are critical to the Section but are not funded under the DFS opetatoget. In addition,
supplies and equipment will be purchased under the grant in ordecremase the Section’s
throughput and reduce the current backlog and case turn-around time.

Dr. Bush moved that the Board confirm the Chair and Vice Chair'soagpto allow DFS to
submit an application for the presented grant and that DFS abeeptvard if granted. Col.
Flaherty seconded the motion, which passed by unanimous vote of the Board.



138 Director Marone further informed the Board that DFS seekBthagd’'s approval to apply for
139 the following grants:

140 e Forensic Science Training Development and Delivery Program —capphi due on
141 5/17/2010. DFS proposes to utilize funding under this program to: inbuese law
142 enforcement and affiliated personnel for travel costs assocvetbdBreath Alcohol
143 training, as well as for related supplies and equipment; (ii) proBidath Alcohol
144 training to members of the Virginia State Bar; (iii) reimdmurlaw enforcement and
145 affiliated personnel for travel costs associate with ForeBsience Academy (“FSA”)
146 training, as well as for related supplies, equipment and persontficagon
147 training/testing for FSA graduates and attendees, and (iv) toahiiletime trainer to
148 develop and deliver training to new forensic scientists in thesarepolicy, standards of
149 conduct, legal issues and communication.

150 e FY 2010 Paul Coverdell Forensic Science Improvement Program ieamp due on
151 5/17/2010, DFS proposes to use funding under this program to provide training and t
152 purchase supplies and equipment for both the Chemical AnalysiBheysical Evidence
153 program areas.

154

155 Col. Flaherty moved that the Board approve the request from Dgigioit applications for the
156 presented grants and that DFS accept the awards if grantedGiws. seconded the motion,
157 which passed by unanimous vote of the Board.

158

159 Regarding resources, Director Marone informed the Board tR& iDformation technology
160 resources are subject to a transformation process through on gauagstsas with VITA/NG.
161 Regarding the budget, there are 2010-2012 biennium budget changdbdréivi 2010 budget.
162 This includes an increase each year of the biennium of $789,175 to atidrefects of the
163 Meendez-Diaz decision, and a decrease of $271,983 for FY 2011 and a decrease of $282,728 for
164 FY 2012, and reduction of two full-time positions from Administrative Services.

165

166 Director Marone directed the Board’'s attention to the handout enBtleiminary Outline of
167 Draft Forensic Reform Legislation. Director Marone informed the Board that the U.S. Senate
168 Judiciary Committee has developed this draft legislation foriloliston and solicitation of
169 public comment and feedback. Some of the areas addressed in thdegisddition are
170 accreditation, certification, research, standards/best practices as@jbivand coordination.

171

172 Discussion by the Board ensued. Mr. Benjamin informed the Board thetional organization
173 of criminal defense attorneys supports the position that validatidirestmuch be completed for
174 all forensic science disciplines before they can be used in QdurBenjamin does not support
175 this position.

176

177 Old Business

178

179 Discussion Draft — Regulations for Obtaining Information from DBMWA Data Bank and
180 Procedures for Verification and Authorization of Persons Requestiogriation from the DNA
181 Data Bank

182 Stephanie Merritt, DFS Department Counsel led the discussiordiegdhe draft DNA Data
183 Bank Regulations for obtaining information for the data bank and proeeéhr verification and
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authorization of persons requesting information from the data bank, GNJAGD. Ms. Merritt
directed the Board’s attention to the Discussion Draft in theieting packet and stated that the
document was drafted by DFS staff which was then circulat#uetéttorney General’s Office
and Mr. Benjamin upon his request. Section “B” of Va Code 8§ 19.2-31thé section of Code
which requires the promulgation of Regulations for the state DNA index system.

Ms. Merritt presented section 6VAC40-60-10 — Definitions -- to tbarB for discussion. She
informed the Board that an earlier draft of the regulationnddfipersons other than “Law
enforcement agency” but staff decided to delete those definitions.

Discussion by the Board ensued regarding the definition of “lawregrhent officer” and if
there needed to be an amendment of Va Code § 19.2-310.5 to include persons mtlasy tha
enforcement officers.

Ms. Merritt presented section 6VAC40-60-20 -- Request for informatmn & law enforcement
officer regarding whether an individual's DNA profile is in th&lA data bank -- to the Board
for discussion.

Discussion by the Board ensued regarding whether thererentlyra form that is used by law
enforcement to request information. George Li, DFS Forensic @idkection Supervisor and
DNA Data Bank Administrator, informed the Board that a format ihatvailable for making a
request that must be placed on the law enforcement agency’s letter head.

Further discussion by the Board ensued. Ms. Russell moved that tthénmast” be replaced
with “shall” throughout the draft regulation. Ms. Herndon seconded thteom which passed
by unanimous vote of the Board.

Ms. Merritt presented section 6VAC40-60-30 -- Request for DNA loatg information relating
to specific Virginia forensic laboratory examinations involving #malysis and comparison of
two or more samples -- to the Board for discussion.

Discussion by the Board ensued regarding the listing of the DBSiteeddress and fax number
in the language of the regulation. Ms. Russell moved that the DFBufaber and the DFS

website address be replaced with “which is available on the Degar of Forensic Science’s

website,” throughout the draft regulation. Ms. Herndon seconded thermuathich passed by

unanimous vote of the Board. Further discussion by the Board ensued.

Ms. Merritt presented the following sections to the Board for dsseos 6VAC40-60-40 --

Request for DNA data bank information relating to out-of-statenfsic laboratory examination;
6VAC40-60-50 -- Provision of DNA data bank information to the Virginigp&ément of

Corrections and Department of Juvenile Justice; and 6VAC40-60-60 --tDeparemployee
access to the DNA data bank.

Discussion by the Board ensued. Ms. Russell moved that DFS prodbethevRegulatory
process with the current draft in its revised form with théseajreed upon by the Board. Dr.
Bush seconded the motion which passed by unanimous vote of the Board.



230 Ms. Given moved that DFS coordinate with law enforcement and Commadhiseattorneys
231 regarding a proposal for an amendment to Va Code § 19.2-310.5 to include person other than law
232 enforcement officers. The motion was seconded by Ms. Russelh ywhigsed by unanimous
233 vote of the Board.

234

235 Post Conviction DNA Notification and Testing Program

236 Regarding the notification portion of PC-DNA, Notification Subcotteei Chair Kristen
237 Howard informed the Board that case assignments continue to beantiaddl0 cases assigned
238 to pro bono attorneys and 26 to University of Virginia (“UVA”) lawdgnts since the last
239 meeting of the Board. To date, 152 case assignments have been m&denatifications have
240 been completed. It is anticipated that the results from the &tMéent case assignments will be
241 provided this month. Ms. Howard asked the Board if there should ble ybaretters sent to all
242 the pro bono attorneys and law students who participated in the Naiifiddrogram. The
243 Board decided that DFS would draft the thank you letter which wouldrinéed of Board
244  letterhead, under the Chairman’s signature to be distributed to ti@paents in the Notification
245  Program.

246

247 Regarding the 2008 NIJ Post-Conviction DNA Testing AssistancetQCaief Deputy Director
248 Gall Jaspen informed the Board that DFS has initiated the protessending the grant. The
249 proposed adjustment to the grant includes a change in the grant’'steqmoeide support for
250 the continuing roles of the VSCC and MAIP in the Testing and Natibn Project through
251 March 31, 2011. NIJ has provided a preliminary review of the requesprapdsed budget
252 adjustments. It is not unusual to request an amendment to a grastaapdrt of the ongoing
253 administrative process of a grant. DFS is awaiting a dedianNIJ on the request to provide
254  grant funds to VSCC and MAIP.

255

256 Regarding notification and testing updates, Ms Jaspen informedBdlaed that DFS’s
257 notification numbers remained essentially the same becauseefiatibent’s focus has shifted
258 to testing while the notification process has been reassignibe tdotification Subcommittee.
259 To date, the total number of convicted suspects eligible to be edbtifnder 2008 budget
260 language is 1,088; of that 207 have been determined to be deceaseconfd®®ed suspects
261 Notifications have been received by DFS, 107 additional greeriexrinail return receipts
262 signed by addressee has been received by DFS, and 543 are uedehndr unconfirmed
263 notifications.

264

265 Ms. Jaspen further informed the Board that to date, the total mumhlmase files found with
266 evidence suitable for DNA testing is 3,053 of which 2,208 cases conteamead suspect and
267 799 cases contain a named suspect known to have been convicted in tl@l2aseses meeting
268 the NIJ grant criteria (murder, rape and non-negligent manskigve been sent to the
269 contracting laboratory for DNA testing. There are 106 additioasés meeting the State criteria
270 for testing (other violent crimes against a person). Piading case results have returned in 188
271 cases. The final completed case results were returned in g arad 198 cases await contactor
272 testing. Certificates of Analysis have been issued in 31%.caSertificates of Analysis have
273 been issued for all convicted suspects who were known to be incadcefidte following are the
274  case test results regarding listed suspects meetingritddiac 38 convicted suspects were not
275 indicated/eliminated; 121 convicted suspects were not eliminated; kramaples are needed for
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34 convicted suspects; and there are 140 convicted suspects whasehaasansufficient
scientific data upon which to draw a conclusion. The following thee case test results
regarding listed suspects who do not meet NIJ criteria: 22 dedvisuspects were not
indicated/eliminated; 9 convicted suspects were not eliminated; keamples are needed for
51 convicted suspects; and there are 31 convicted suspects whosehaasassufficient
scientific data upon which to draw a conclusion.

Update on Impact d¥lelendez-Diaz Decision

Ms. Jaspen informed the Board that the largest impact on DFShwesitio be felt in the
Toxicology, Drugs and Breath Alcohol sections. Ms. Jaspen presehg&sts regarding the
marked increase of receipt of witness subpoenas for DFS exanuoregrpear in court and data
regarding appearance and testimony verses appearance orflyexBfiners have risen to this
challenge and have been making it to court as subpoenaed. M# taspaled the Board that
aside from the amount time documented in the charts presented itheadditional
administrative time spent with phone calls, logging in of subpoea$ coordinating

appearances when more than one court has subpoenaed an examiner for the same time and day

Discussion by the Board ensued regarding the hierarchy of subpoleeas multiple subpoena
for same examiner for the same day and time situationsexis. Merritt informed the Board
that it is DFS policy to honor the first lawfully served subpoena.

Ms. Jaspen further informed the Board that the General AssdmaBlypassed the following
legislation in response to tihdelendez-Diaz Decision:

e SB 106 (Sen. McDougle) — Clarifies that notification of defendabys the
Commonwealth must be provided only if the certificate or affidavib be offered into
evidencein lieu of testimony. It also specifies that the notice of thertdat’s right to
object shall be “provided simultaneously with” the certificateanélysis, rather than
“attached to “the certificate or affidavit.” The bill deds “certificate of analysis” to
include certain documents that reflect laboratory results. uliligely to have an impact
on the work of DFS or the frequency with which DFS analysigexgeired to appear in
court, but it does clarify the process for prosecutors.

e SB387 (Sen. Obenshain) — Adds a provision stating that if the Commomwédtorney
intends to present testimony pertaining to a forensic analyssemied by two-way video
conferencing, rather than live in the courtroom, that intention mustdwdpd to the
defendant in writing, along with the certificate of analysiattthe Commonwealth is
otherwise required to provide. The defendant must specifically abjeetiting or he
waives his right to object. The bill also specifies procedugtimngl to video testimony
and clarifies that provisions requiring a 28-day notification to tifend@nt must be
followed only if the Commonwealth intends to offer the certificateanalysis into
evidencan lieu of testimony.

e HB 500 (Del. Gilbert) — Provides that at preliminary hearingtjftzates of analysis and
reports prepared by lab analysts, etc., shall be admissilileurithe testimony of the
person preparing such certificate or report. Also provideswhan such an analyst
appears in court to testify, the certificate of analykellde admissible. The bill also
requires that a defendant who demands the testimony of the tquaajy$50 court costs
for expenses related to analyst’s appearance if the defendant is convicted.
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New Business

2010 Leqislative Session Update

Ms. Jaspen informed the Board that the General Assembly constteréallowing legislation
which is relevant to DFS and legislation concerning the Freedom of Informatiqk@IA):

HB 314 (Del. McClellan) — Makes technical changes to the DN#alBank statue, Va
Code §19.2-310.5, providing that instead of “blood, saliva and tissue sampéaslés
of human biological evidence” shall be analyzed. It also clarifias results of DNA
analyses shall be made available to an accused or his attorne\g@ridé104. This bill
passed.

HB 1087 (Del. Crockett-Stark) — Provided that in a trial forgdaffenses involving
cocaine or heroin, a law enforcement officer shall be permittegstidy as to the results
of a field test, approved by DFS, regarding whether the substamsuaf as tested, is
cocaine or heroin. The bill also provided that a law enforcememeofivho performs
drug field tests shall be trained as a Drug Recognition Expge@FSF. After it was
explained to the patron that there is no suitable drug field kihifepurpose, the bill was
striken.

HB 518 (Del. Rust) — Provides that if a public body transfers psissesf public records
for storage, maintenance or archiving, the public body initiatingrémesfier remains the
custodian of the records for the purpose of responding to FOIA requBsgshill also
adds a definition of “criminal investigative file,” clarifyinghat records are exempt from
FOIA as such. This bill passed.

SB 711 (Sen. Edwards) — Bill proposed to limit the exemption for rahinvestigative
or prosecution records to ongoing investigations or prosecutions. Crimestigative
and prosecution records would be open to the public after the ongoingatrim
investigation or prosecution becomes final or is otherwise terminatdess disclosure
jeopardizes another investigation or prosecution. The final consideoétibis bill was
continued and referred to FOIA Council.

Discussion by the Board ensued.

Public Comment

None

Next Meeting

The next meeting of the Board is set for Wednesday, August 11, 2010 at 9:00 a.m.

Adjournment

Chairman Morrogh asked if there was a motion to adjourn. Col. Flaherty moved thneetieg

of the Board be adjourned which was seconded by Ms. Russell and passed by unanimous vote.

The meeting adjourned at 11:35 a.m.



